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On the evening of May 17, 1982, Inspector Buelow
entered respondent's mine for the purpose of conducting
a ventilation inspection.  He was accompanied by mine
management personnel Leroy Johnson and Dan Kroll until
he got to the dinner .hole just inside the section.  Prom
there on, Sam Meadows the section foreman accompanied the
investigating team.  They proceeded down the No. 5 entry
toward the faces and as they proceeded under the last
check curtain (a pull-through cur-tain) they saw a
continuous miner and a shuttle car operating in a crosscut
to the left of No, 5 entry.  There was no line brattice
directing air to the lefthand crosscut and the cutting
blades of the miner were inby the rib of No. ,5 entry by
about sixty feet.  The crosscut was bolted for forty feet.

The inspector issued a 104(d)(1) notice with accompanying
findings of significant and substantial as well as unwarrant-
able failure.  The,ventilation plan calls for a blowing line
curtain to within twentyfive feet of the face and inasmuch
as there is no dispute as to the absence of the curtain,
there is no dispute as to the existence of the violation.
The dispute is as to the violation's designation as significant
and substantial and as an unwarrantable failure.

The general practice in this mine is that the continuous
miner cuts a crosscut by cutting to a depth of twenty feet
and then backs out so that the roof bolter can come in.
The continuous miner then goes to other faces and when it

I hearsay objections are rejected because
